IN THE COURT OF COMMON PLEAS
BROWN COUNTY, OHIO
State of Ohio, ex rel
Dennis J. Varnau
7661 White Swan Road
Georgetown, OH 45121
Relator,
vs.
Brown County Board of Elections
800 Mount Orab Pike
Georgetown, OH 45121
Respondent.
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Case No.: CVH 2008-0566

RELATOR’S RESPONSE TO
MOTION TO SET ASIDE
MAGISTRATE’S ORDER

Now comes Relator with his Response to Respondent’s Motion to Set Aside Magistrate’s
Order. Relator respectfully requests that the Court deny Respondent’s Motion for the reasons set
forth in the following Memorandum.
Respectfully Submitted,

___________________________
JULIE D. STEDDOM (0072047)
Attorney for Relator
7 Main Street, Suite 2
Ripley, OH 45167
Tel.: 937-392-3057
Fax: 937-392-4208
MEMORANDUM
In its Motion to Set Aside Magistrate’s Order, Respondent argues that “Varnau could have
raised the issue with the Board of Elections at a time when the Board, pursuant to R.C. 3501.39,
could have sua sponte determined whether Candidate Wenninger possessed the necessary
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qualifications to hold the office of sheriff.” However, a protest of candidate Dwayne
Wenninger’s (hereinafter Wenninger) candidacy in the 2004 election had been filed with the
Brown County Board of Elections (BCBOE) on January 12, 2004, by Sandra L. Martin
(hereinafter Martin) [Exhibit #1]. Martin’s protest was countered by Wenninger’s attorneys in a
Memorandum [Exhibit #2]. Martin then withdrew her protest on January 21, 2004 [Exhibit #3]
Although on notice of the issue, the BCBOE never voluntarily investigated whether
candidate Wenninger possessed the necessary qualifications to be a valid candidate for the office
of sheriff in 2000, even after the Memorandum [Exhibit #2] submitted by Wenninger’s attorneys
contained prima facie evidence that Wenninger’s educational credentials failed to meet the Board
of Regents diploma requirements necessary under R.C. 311.01(B)(9)(b) in 2000. Therefore, it
had essentially been proven that the BCBOE would not institute a sua sponte investigation of
Wenninger’s candidacy.
Respondent further argues that “if Wenninger is elected to sheriff on November 4, 2008,
Relator Varnau would have an action in quo warranto as to whether Wenninger is qualified to be
sheriff based on whether he has, within the three-year period ending immediately prior to the
qualification date, a valid basic peace officer certificate of training issued by the Ohio peace
officer training commission.”
Respondent cites Whitman v. Hamilton Cty. Bd. of Elections, 97 Ohio St.3d 216, to
support the premise that Relator’s proper legal remedy is a quo warranto action. However, the
Ohio Supreme Court stated in Whitman, supra, at 217, that “Whitman's mandamus claim is an
ill-disguised request for prohibitory injunctive relief: to prevent Nelson's candidacy at the
November 5, 2002 general election.” Thus, Whitman does not apply to the instant action.
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Any remedy should be aimed at making the Relator constitutionally whole without
further delay. In State ex rel. Smart v. McKinley (1980), 64 Ohio St.2d 5, citing State ex rel.
Tulley v. Brown (1972), 29 Ohio St.2d 235, 237, the Ohio Supreme Court stated that “the relator
need not follow a suicidal course under the ‘ordinary course of the law’ doctrine,” which in that
case meant that the Court allowed Relator Smart to file her mandamus petition as an original
action, circumventing the normal appellate process, since the election was less than one week
hence.
Here, the November 4th general election is approximately two months away. The Court
cannot now gaze into a “crystal ball” to determine the outcome of a future election as a prophetic
solution to the validity of an underlying protest not before this Court, thereby completely
avoiding and ignoring the constitutional questions at issue.
Relator, whether certified by the BCBOE as a valid candidate or not, had absolutely no
statutory right under the current election laws, including R.C. 3501.39, to challenge Wenninger’s
candidacy at any time prior to the primary election, nor after, whereas Wenninger had the
statutory right to challenge Relator’s candidacy up to May 30, 2008. This dichotomy depicts a
clear disparity in the statutory rights of two individuals certified as candidates for the same
elected office of sheriff, in violation of Realtor’s equal protection rights under both the Ohio and
U.S. Constitutions.
On April 11, 2008, fourteen days after Relator was certified by the BCBOE as a valid
candidate for the office of sheriff, Relator submitted a written protest against Wenninger’s
candidacy. On May 9, 2008, the BCBOE denied Relator’s protest, thereby violating Relator’s
constitutional rights.
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The issue before this Court is not whether the substantive material contained within
Relator’s underlying protest to the BCBOE has merit or not, but rather that Relator’s
constitutional rights were violated on May 9, 2008.
CONCLUSION
The protest provisions in R.C. 3513.05; 3513.262 are unconstitutional insofar as they
denied Relator, an independent, the right to protest a partisan candidate’s candidacy for elected
office, while allowing any qualified elector the right to protest an independent or nonpartisan
candidate’s candidacy. Those statutes, as applied, violated Relator’s equal protection rights as
guaranteed in Section 2, Article I of the Ohio Constitution and 14th Amendment to the U.S.
Constitution. Therefore, Relator is entitled to a writ of mandamus directing the BCBOE to
accept his April 11, 2008 protest of Dwayne Wenninger’s candidacy.

Respectfully submitted,

___________________________
JULIE D. STEDDOM (0072047)
Attorney for Relator
7 Main Street, Suite 2
Ripley, OH 45167
Tel.: 937-392-3057
Fax: 937-392-4208

CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of this Relator’s Response to Respondent’s Motion
To Set Aside was hand-delivered to Thomas F. Grennan, Attorney for Respondent, at 200 E.
Cherry Street, Georgetown, OH 45121 on the 28th day of August, 2008.

____________________________
JULIE D. STEDDOM
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