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Thomas G. Eagle, 3386 N State Rt. 123, Lebanon, Ohio 45036, for relator
Gary A. Rosenhoffer, 302 E. Main Street, Batavia, Ohio 45103, for respondent

Patrick L. Gregory, 717 W. Plane, Bethel, Ohio 45108, for respondent

HENDRICKSON, P.J.

{11} This action in quo warranto I1s before the court upen remand by the Supreme
Court for a determination of the merits of the parties' competing motions for summary
judgment and motions to strike various exhibits submitled in support of their respective
arguments.

{12} In February 2008, relator, Dennis J Varnau, filed a complaint for a wnit of quo

warranto seeking to oust respondent, Dwayne Wenninger, from the office of Brown County



Brown CA2 -010
Shenff. Wenninger. a Republican candidate who has held the office of sheriff since January
2001, ran opposed in the 2008 general election by Varnau, an Independeni candidate. Prior
1o the 2008 election Vamau had filed a protest against Wenninger's candidacy for sherift
The Brown County Board of Elections denied the protest as it was not “filed by a member of
the appropriate party © Vamau then sought a wnt of mandamus to compel the board of
elections 1o accept his protest as valid, but his aclion was dismissed by the Brown County
Coun of Common Pleas.” On appeal, this court affirmed the dismissal, holding that Vamau
nad other legal remedies he could pursue should Wenninger be elected shenfi See State ex
rel Varnau v Brown Cty. Bd. of Elections (Oct. 28, 2008), Brown App No GA2008-09-006
(accelerated calendar judgment entry).

{3} Wenninger won the 2008 election by receiving 62.92% of the vate. Vamau filed
the presant action, seeking to remove Wenninger from office and have himself appointed as
sheritf Vamau contends thal Wenninger is not currently qualified to hold the office of sheriff
because. upon Initially taking office in 2001, Wenmnger did not have the necessary
educational credentials qualdying him to be an Ohio sheriff under R.C 311.01(B)9). Vamau
argues this alleged deficiency, in turm, caused Wenninger 1o have a break in service which
then invalidated s peace officer certificate  This would have resulted in Wenninger not
meeting the qualifications for sheriff under R C 311.01(B)(8) beginning in January 2005

(W4} Wenninger moved to dismiss the complaint and attached his affidavit 1o Ihe
motion. This court converted his motion to dismiss to a motion for summary judgment

Thereafter, Varnau filed a cross-motion for summary judgment

1 “The Brown County Court of Comman Pleas dismissed the mandamus acton because, amang ofher reasons,
the extracrdinary remedy of mandamus is not approgtate in tha! theee s a tegal ramedy al law through a quo
warranio action and Varnau's protest was not filed by 8 aualified slector who 15 @ mamber of the same palltical
party 8¢ the candidate and who 5 eligible to vote at the pnmary election for tne candidate whose declacation of
candidacy the slactor objects 1o pursuant to RC 351305 ° (Imemal guotation marks omitted | Stafe ex rei
Varnay v. Wenninger 128 Ohio 51.2d 361, 2011-Ohie-752 15

D
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{15} On August 16. 2010, this court granted Wenninger's motion for summary
judgment and denied the writ of quo warranto "because the [Brown County Board of
Elections] previously determined [that] Wenninger satisfied the necessary requirements 1o be
elected Brown County Sheriff in 2000, 2004. and 2008 as stalutonly required by RC.
311.01(F)2) " State ex rel. Varnau v. Wenninger, Brawn App No. CA2009-02-010, 2010-
Ohio-3813, 110. On appeal, the Supreme Court found that the board of elections had not
axercised its guasi-judicial authonty in rendening its administrative determinations pnor to the
elections. "[Tlhe coun of appeals erred in holding that the board's previous administrative
determinations barred Vamau from challenging Wenninger's qualifications to remain sheriff in
his quo warranto case. These determinations were not res judicata as 1o these issues,
because the board did not exercise quasi-judicial authority in rendering them * State ex rel,
Varnau v. Wenninger, 128 Ohio St.3d 361, 2011-Ohio-759, 115 The matter was remanded
for further proceedings based on the parties’ competing motions for summary judgment,

ions 1o Sirike Inadmissibl n

{W6} Before we discuss the ments of the parties’ motions for summary judgment, we
must first address the parties’ competing motions 1o strike vanous affidavits and exhibits
offered in support of their respective motions for summary judgment ° Wenninger seeks to
striike “any matenals™ that Vamau has submitted that are not certified or propery
authenticated by the Rules of Evidence or are improper under Civ R 56(E). Vamau seeksto
strike the affidavits of Jamie Callender, a former member of the House of Representatives
and Ohio Board of Regents, and Lee Spievack. the former owner of Technichron Technical

Institute. Inc. (hereafter, “TT!"), on the grounds that the affidavits are not based on personal

4 Vamnau fiad his onginal mobon 1o strike on Augus! 21, 2009, He later renewed fus molion 1o strike on March
9. 2011 On Merch 17, 2011, Wenminger filed a reply to Varnau's motion 1o strike. and within this reply.
Wenninger sought to strike vanous gocuments from Vamay's motion for summary judgment on the ground that
such documents did not comply with T B 56 or the Rules of Evidence.

<
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knowledge, contain inadmissible hearsay. and seek 1o improperly provide legal opinions
Vamau further seeks to strike any "matenal(s) to and from attorneys for various parties * * *
documents prepared for apparent use in [Wenninger's] cniminal case, and also "sworn' and
unswom legal opinions from third parties *

{T7} Cw.R 56(C) provides an exciusive list of materials that a trial court may
consider when deciding 2 motion for summary judgment. Spier v. American Univ. of the
Caribbsan (1981), 3 Onhio App.3d 28, 29. Those materials are "pleadings. depositions.
answers 1o interrogatories, written admissions, affidavits, transcripts of evidence, and writien
stipulations of fact " Civ.R. 58(C). "|A] party may properly introduce evidence not specificaliy
authorized by Civ.R 56(C) by incorporating It by reference through a properly framed affidavit
pursuant to Civ.R. 56(E)." Wilson v. AIG, Buller App. No, CA2007-11-278, 2008-Ohip-5211,
Y29; Draw! v Cornicelli (1897). 124 Ohio App 3d 562 569

{78} Pursuant to Cw.R, 56(E), "affidavits shall be made on personal knowledgs,
shall set forth such facts as would be admissible in evidence, and shall show affirmatively
that the affiant is competent to testify as to the matters stated in the affidavit Swom or
cerlified copies of all papers or parts of papers referred to in an affidavit shall be attached 10
or served with the affidavit.” Personal knowledge is defined as "knowledge of the truth in
regard to a particular fact or allegation, which is onginal, and does not depend on information
or hearsay " Re v Kessinger, Butler App. No. CA2007-02-044, 2008-Ohic-167, 1132, quoting
Carfton v. Davisson (1995), 104 Ohio App 3d 636, 646 "Hearsay statements, i e statements
other than one made by the declarant while testifying at the trial or hearing offered in

evidence to prove the truth of the matter asserted, are no! admissible evidence in a summary

3. In December 2002, cnminal charges for election faisfication were brougnt egainst Wenninger He was later
ecouitied of faksifying election records relating 10 hus gualifications 1o run for and hold the office of sheriff of
Brown County, Ohio. See State v Wenninger, 125 Ohic Misc.2d 55 2003-Ohio-5521

-l
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judgment context uniess an exception 1o the hearsay rule applies. Evid.R 801(C) " Koop v
Speedway SuperAmerica, LLC. Warren App No. CA2008-08-110 2008-Ohio-1 T34, 111.

{18} Inthe present case, Vamau seeks to exclude both Callender's and Spievack’s
affidavits on the ground that these documents attempt 1o present legal opinions in the guise
of sworn testimony. “Where an affidavit containing opimons 1S made part of a molon for
summary judgment, it is properly considered by a trial or reviewing court when it meets the
requirements set forth in Civ.R. 56(E) and Evid.R. 701." Wall v Firelands Radiology, Inc.
(1995), 106 Ohio App.3d 313, 335, quoting Tomiinson v. Cincinnati (1983), 4 Ohio St.3d 66,
paragraph one of the syllabus. "If the wilness is not testifying as an expert, the witness'
testimony in the form of opinions or inferences is limited to those opinions or inferences
which are (1) rationally based on the perception of the witness and (2) helpful to a clear
understanding of the witness’ testimony or the determination of a fact in issue * Evid R 701,

{710} Applying the requirements of Civ R. 56(E) and Ewd.R 701 to Callenders
affidavit, we find portions of the affidavit to be inadmussible Portions of paragraph four and
all of paragraph six refer 1o various documents that were reviewed and relied on by Callender
in drafting his affidavit, but were not attached to the affidavit or served therewith as required
by Civ.R. 56(E).“ Accordingly, with respect to paragraph four, all but the final sentence is
hereby stncken, and the entirety of paragraph six is hereby sincken  The remaining portions
of Callender’s affidavit are admissible as the statements comtained therein are either basad
on personal knowledge or are opinions provided In accordance with Evid.R 701

{911} Portions of Spievack's affidavil are also inadmissible pursuant to Civ.R. 56(F)
and Evid.R. 701. The last sentence of paragraph two refers to TTI's school catalogue which

was not attached to the affidavil, likewise, a copy of a certificate of accreditation by the

4 Sych gocuments include the indictment and bill of particutars filed in the cnminal case agans! Wenninger and
& letler dated October 4, 2002, from ine Oivo Board of Regents

.5
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National Association of Trade and Technical Schools, which Spievack refers to and relies on
in paragraph three of his affidavit, was not attached lo the affidavit Because these
documents were not presented in accordance with Civ.R 56(E), the last sentance of
paragraph two and the entirety of paragraph three are hereby stricken from Spievack's
affidavit. The remaining portions of the affidavit are based on personal knowledge and are
therefore admissible.

{112} Both Vamau and Wenninger seek to admit vanous documents unger the
business records, Evid.R. B03(6), and public records, Evid.R 803(B). exceptions 1o the
hearsay rule. Vamau attempts to introduce such documents into evidence by aftaching them
to a personal affidavit wherein he attests that "[tjhe documents attached hereio * * * were all
oblained either from [Wenninger] or pursuant 1o subpoena or public records requests from
the custodian of the documents and records, and are believed 1o be true, accurate, and
authentic copees of the actual records maintained by each said apency or custotian ”
Wenninger attempts 1o infroduce documents inlo evidence under Evid R 106, claiming that
the documents represent the entirety of the records produced by vanous state agencies in
response fo Vamau's subpoena requests.

{113} *To qualify for admission under Rule 803(6), a business record must manifest
four essential elements: (i) the record must be one regularly recorded in a regularly
conducted activity, (i) it must have been entered by a person with knowledge of the acl,
event or condition; (iil) it must have been recorded at or near the time of the transaction; and
{iv) a foundation mus! be laid by the ‘custodian’ of the record or by some ‘other qualified

witness ™ State v. Glenn, Butler App. No CA2008-01-008, 2009-Ohig-6549, 17, quoting

5. Evid.R. 106 provides that "[wihen a wriling or recorded stalement or pan thereo! is introduced by a party, an
atdverse party may megquire the introduchon at tha! me of #ny other part of any other wriling or recorded
stalament which s olharwise agmissiohe ang whech oughl In Taimess 1o be considered contemporanaoutly with
i
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Stete v. Daws, 116 Ohio S1.3d 404, 2008-Ohig.2 11171, “[Plrior to admission of a business
record, the record must be properly identified or authenticated by evidence sufficent 1o
support a finding that the matter in question is what its proponent claims (Internal quotation

marks omitted.) Id. at J18,

{114} Similarly, documents purporing to be public records must also be authenticated
as such. Evid.R 902 states, in relevant part-

{15} "Exinnsic evidence of authenlicity as a condition precedent to agmissibility is
nol required with respect to the following:

(116) = **

{117} "(4) Certified Copies of Public Records. A copy of an official record or report or
entry therein, or of a document authorized by law 10 be recorded or filed and actually
recorded or filed in a public office, including data compilations in any farm, certified as correct
by the custodian or other person authorized to make the certification. by certificate complying
with paragraph (1), (2), or (3) of this rule or complying with any law of a jurisdiction. state or
federal, or rule prescribed by the Supreme Court of Ohio (Emphasis added )

{718} In the present case. there were instances where both Vamau and Wenmninger
failed to comply with Evid. R B03, Evid.R. 802, and Civ.R S6(E) Documents attached o a
motion for summary judgment mus! be swom and certified. and the individual certifying the
document as correct must be the custodian of the document or another individual with
parsonal knowledge that the document is what its proponent purports it 1o be. Because
Varnau failed to comply with the Rules of Evidence and with Civ.R.58( E), we fingd the
following documents he submitted to be nadmissible an unsworn and uncenified copy of
TTI's school catalogue (exhibit 8); purported business records and uncertified public records

from the State Board of Career Colleges ang Schools and the State Board of Propnetary

Schoal Registration (exhibits 88 and 8C); purported business records, including a letter and
R



Brown CA2009-02-010
an email. from the Ohio Board of Regents (exhibit 94): and unceriified public records from

the Ohio Secretary of State (exhibit 18)

(Y19} We also find the following documents submitted by Wenninger to be
inagmissible as they were nol introduced through an affidavit, as required by 56(E), and were
not properly certified as business records or public records pursuant 1o Evid.R 803: an
unsworn and uncertified May 9, 2008 letter from the Brown County Board of Elections: an
unsworn memoranda on behall of Wenninger filed by Wenninger's attorneys before the
Brown County Board of elections; an unsworn and uncertified copy of Wenninger's 1989
Ohio peace officer basic training program certificate: an unsworn and uncertified copyofa
September 30, 2002 letter from the Brown County Prosecuting Attomey to the Ohio Board of
Regents; an unswom and uncentified copy of an October 4. 2002 letter from the Ohio Board
of Regents to the Brown County Prosecuting Attorney; and an unsworm and uncertified copy
of a March 18, 2003 email from Shane DeGamo. an emplovee of the Ohio Board of
Regents, to Kns Frost, an empioyee of the Ohio Attorney General

{720} The remaining evidence submitted by Ihe parties. having conformed to the

reguirements of Civ.R. 56(E) and the Rules of Evidence. are deemed admissible

Motions for Summary Judgment

{Y21} Summary judgment 1s appropnate when there are no genuine issues of matenal
fact to be litigated, the moving party is entitied to judament as a matter of law, reasonable
minds can come 1o only one conclusion, and that conclusion is adverse 10 the nonmoving
party Cwv.R 56(C) Willlams v. McFarland Properties, L.L.C., 117 Ohic App.3d 490 2008-
Ohio-3594. 7. To prevail on a motion for summary jJudgment, the moving party must be able
to point to evidentiary matenals that show there is no genuine issue as to any matenal fact
and that the moving party 1s entitled to judgment as a matter of law. Dresherv. Burt, 75 Ohio

St.3d 280, 293, 1996-Ohio-107. The nonmoving party must then present evidence that some
B~
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'ssue of material fact remains to be resolved |d. All evidence su britted in connection with a
motion for summary judgment must be construed most strongly in favor of the party against

whom the motion 1s made. Mormris v First Nall Bank & Trust Co ( 1870}, 21 Ohio St 2d 25,
28.

{122} Wenninger argues that he is entitied to summary judgment because no ganuine
issues of malerial fact exist with respect to his right to hold the office of sheriff. He contends
that he was qualfied to run and hold the office of shenff as of January 4, 2008, the
qualification date for the 2008 election * Varnau contends. however, that as a malter of law,
Wenninger was not qualified on Ja nuary 4. 2008, to run or hold the office of Brown County
sherff. The premise of Varnau's argument is that Wenninger was not qualified for the
position in 2000 when Wenninger first ran and was elected shenfi, and subsequent to the
2000 and 2004 elections, Wenninger's peace officer training certificate was invalidated due
o a break in service  Vamau further argues that he was the only qualified and eligible
candidate for sheriff and that the votes cast for him in the 2008 election are the only ones

that should be counted.” Vamau maintains that the writ of quo warranlo should therefore be

6. [9a) As tt1s oefined in R.C. 311.01(H){1), "quaification date” means “Ine tast day on wmich a candidate for the
office of sheriff can file a declaration of candidacy, a statement of candidacy, or a declarabon of nten! fo be a
write-m canthgate, as applicable, in the case of a primary siection for the office of sherift: the last gayonwhicha
person may be apponted 1o fill @ vacancy in a party nominalion for the office of shedf unoer Crapter 3513 ¢’ the
Revised Coge, in the case of a vacancy in the office of sheriff or a date thity days afier the day on which a
vacancy in the office of sherf occurs, in the case o an appointment 1o such @ vacancy under secton 305.02 of
the Revisad Code ™

(i} in the present case, neither Wenninger or Varnau presented evicence 1o establish the qualificaben gate
for the 2008 siaction. On June 30, 2011, the count notfied the paries of s intent. pursua to Evic.R. 201 1o
lake judicial nolice of the Ohic Secretary of State's January 29, 2008 Direclive No. 2008-18_ which =stablisher
that Ine qualication date for the office of Brown County shen! for the 2008 eisction was January 4, 2008 On
July 18, 2011, Vamau fied 8 response o the courls nolice of mtent 1o take judicial notice, questioning the
purpose behing taking notice of the gualification date and the relevancy of such date  Vamau did not, however
object to or dispute the accuracy of the date. In fact. within his Augus! 10, 2000 motion for summary jusgment
and memorangum n epposiion 1o Wenninger's molion for summary judgment, and in his May 19, 2071 reply to
Wenninger's argument and objections, Varnau states that *[tjhe fling deadine for sherif candidates in the 2008
election, was January 4, 2008 ~ Accordingly, Varnau has conceded that January &, 2008, was the qualification
date for the 2008 elechon

7. Varnau hsted nis quaificatons for the office of sheritt in a personal affidavit, dated October 8 2009 which has
not been challenged by Wenninger within these proceedings

9.



Brown CA2000-02-010

granted as Wenninger is unlawfully holding the office of sheriff when Varnau is lawfully
entitied o the office

{%123) A wnt of quo warranto 1s 3 high prerogalive writ of an extraordinary nature.
State ex rel. Cain v. Kay (1974), 38 Ohio St.2d 15.16. "[Qluo warranto is the exclusive
remedy by which one's nght to hold a public office may be litigated * State ex rel Battin v.
Busch (1988}, 40 Ohio St.3d 236, 238-238 *For a writ of quo warranto lo 1ssue, a relator
must establish (1) that the office is being unlawiully held and exercised by respondent. and
(2) that relator s entilled to the office.” (Internal quotation marks omitted.) Stafe ex rel,
Newell v. Jackson. 118 Ohio St 3d 138, 2008-Ohic-1965, 6. Because "[tihe law does not
favor the removal of a duly elected official™ In re Removal of Kuehnie, 161 Ohioc App.3d 309,
419, 2005-Ohio-2373, 1185, "[a]n elective public official shouid not be removed except for
clearly substantial reasons and conclusions that his further presence in office would be
harmful to the public welfare * State ex rel Corrigan v Hensel(1965), 2 Onio St 2d 96, 100.

{Y124) "A person other than the attorney general or a prosecuting attorney can bring a
quo warranto action, as a private citizen, only when the personis personally clairming ttle to a
public office " Jackson, 2008-Ohig-1965 at 6 Further, the individual must be claiming title
to a current public office as a quo waranto aclion is rendered moot by the expiration of a
term of office. State exrel. Zeigier v. Zumbar,  Ohio 51.3¢d . 2011-Ohio-2939 914 State
exrel. Paluf v. Feneli (1895), 100 Ohio App.3d 461, 464-465: State ex rel. Devine v Baxler
(1959), 168 Ohio St 559, 559. Wenninger is currently holding & four-year term of office as a
result of winning the sheriff's race in the 2008 election Accordingly, the court can only
examine his qualifications and nght to hold office pursuant to the 2008 election. Wenninger's
qualifications, or alleged lack thereof, for the 2000 election and the 2004 election are mool as
Wenninger's 2000 and 2004 terms as sheriff have long since expired. See Fanell at 464-

465,
.10 -
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(%25} R.C.311.01(B) sets forth the specific qualifications a candidate for sheriff must
possess in order to be elected sherff “[Njo person s eligible to be a candidate for sheriff,
and no person shall be elected or appointed 1o the office of sheriff, unless that person meets
all of the following requirements

{W126} (1) The person is a citizen of the United States

{127) *(2) The person has been a resident of the county in which the person is a
candidate for or is appointed to the office of sheriff for at least one year immedialely prior to
the qualification date

{%128} “(3) The person has the qualifications of an elector as specified n section
3503.01 of the Revised Code and has complied with all applicable election laws

{¥28} “(4) The person has been awarded a high schoal dipioma or a certificate of high
school equivalence issued for achievement of specified minimum scores on the general
educational gevelopment test of the Amencan council on education,

{130} “(5) The person has not been convicted of or pleaded guilty to a felony or any
offense involving meral turpitude under the iaws of this or anv other state or the United
States, and has not been convicted of or pleaded quilty to an offense that s a misdemeanor
of the first degree under the laws of this state or an offense under the laws of any other state
or the United Siates that carries a penally tha! is substantially eguivalent to the penally for a
misdemeanor of the first degree under the laws of this state.

{131} “(8) The person has been fingerpnnied and has been the subject of 2 search of
local, state, and national fingerprint files 10 disclose any criminal record. Such fingerprints
shall be taken under the diraction of the administrative judge of the court of common pleas
who, pnor to the applicable qualificalion date, shall notify the board of elections. board of
county commissioners, or county central committee of the proper polilical party, as

applicable, of the judge's findings.
-11-
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{¥32) “(7) The person has prepared a complete history of the person's places of
residence for a period of six years immediately preceding the qualification date and a
complete history of the person's places of employment for a period of six years immediately
preceding the qualification date, indicating the name and address of each empioyer and the
period of time employed by that employer. The residence and employment histories shall be
filed with the administrative judge of the court of common pleas of the county, who shall
forward them with the findings under division (B)(6) of this section to the appropriate board of
elections, board of county commuissioners, or county central committee of the proper poltical
party pnor to the applicable gqualification dale.

{1133} "(8) The person meets at ieas! one of the following conditions: (a) [hlas
obtained or held, within the four-year penod ending immediately prior to the gualification date,
a valid basic peace officer certificate of training issued by the Ohio peace officer training
commission or has been issued a certificate of training pursuant to section 5503.05 of the
Revised Code, and, within the four-year penod ending immediately prior to the qualffication
date, has been employed as an appointee pursuant to section 5503.01 of the Revised Code
or as a full-time peace officer as defined m section 108 71 of the Revised Code performing
duties related to the enforcement of stalutes, ordinances, or codes, or] (b) [hjas obtained or
held, within the three-year period ending immediately prior 1o the qualification date, a vald
basic peace officer certificate of training issued by the Ohio peace officer training commission
and has been employed for at least the last three years prior to the qualification dale as a
fuil-time law enforcement officer, as defined In division (A)(11) of section 2901.01 of the
Revised Code, performing duties related to the enforcement of statutes, ordinances, or
codes.

{%34} "(2) The person meets at least one of the following conditions' (a) [h)as at least

two years of supervisory experience as a peace officer al the rank of corporal or above, or
4% -
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has been appointed pursuant to section 5503.01 of the Revised Code and served atthe rank
of sergeant or above, in the five-year penod ending immediately prior 1o the gqualification
date; [or] (b) [h)as completed satisfactorily at least two years of post-secondary education or
the equivalent in semester or quarter hours in a college or university authonzed 1o confer
degrees by the Ohio board of regents or the comparable agency of another state in which the
college or university is located or in a school that holds a certificate of registration issued by
the state board of career colleges and schools under Chapter 3332. of the Revised Code
R.C 311.04(B)

{1135} Wenninger submitted a personal affidavit stating that he met all nine of the
statutory requirements set forth in R.C. 311.01(B). Wenninger specifically states that he
meets the requirements set forth in (B)(1) and (B)(2) as he is a U.S. citizen who has resided
in Brown County, Ohio since 1971, He further states that he meets the requirements (8)(3)
as he has all the qualifications of an eleclor as set forth in R.C. 3503.01, and he has
complied with the applicable election laws. Wenninger attests that he received a hugh schoo
diploma in 1986, and he has not been convicled of a felony or offense involving moral
turpitude, has not been convicted or pleaded guilty o an offense that 1s a misdemeanor of
the first degree, and has not been convicted or pleaded guilly of an offense that cames a
penalty thal is substantially equivalent to the penalty of a8 misdemeanor of the first degree.
thereby complying with requirements set forth in (B)X4) and (B)Y5). He further attests that he
has been fingerprinted as required by (B)6) and has filed all necessary documents with the
administrative judge of Brown County, Ohio as required by (BY 7). Wenmnger states that he
meets the requirements of (B)E)(b) as he has cbtained or held within the three-year penod
ending immediately prior to the qualification date for the 2008 election a valid peace officer
certificate of training issued by the Ohio Peace Officer Training Commission (OPOTC), and

he has been employed as sheriff for Brown County on a fulltime basis since January 2001.
-13.
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Finally, Wennminger attests that he has been acting and performing as Brown County sheriff
since 2001, and therefore has complied with the supervisory experience requirement set forth
in (B)X8)a).
{1136} Varnau only contends that Wenninger has not met the requirements set forth in
RC. 311.01(B)8) and (9). With respect to R C. 311.01(B)(8). Varnau alleges that as of
2000, Wenninger did not possess the necessary supervisory expenence 1o be elected shenff
In suppont of this argument, Vamau relies upon Wenninger's response 10 a request for
admission wherein Wenninger admits that prior to January 7, 2000, he had not attained the
rank of corporal or higher in any municipal police department or sheriff department Vamau
further comends that any supervisory expenence Wenninger obtained after taking office as
sheriff on January 1, 2001, cannot count towards the reguirement se! forth In R.C.
311.01(B)(9)(a). as such expenence was iiiegally obtained because Wenninger was never
lawfully qualified to hold the office
{137} Varnau also argues that Wenninger has not met the post-secondary education
requirements of R C. 311 01(B)(2)b), as Wenninger did not complete two years of schooling
and did not obtain a degree from a college or university authonized 1o confer degrees by the
Ohio Board of Regents.® In support of this argument, Vamau relies on three pieces of
gvidence, namely Wenninger's October 23, 1987 dipioma from TTI, Wenninger's deposition
testimony wherein Wenninger states that he attended TT! from August 1986 to October 23,

1987, and TTI's certificate of registration for the period of August 22, 1986 through August

8. Atthe time of the 2000 election, a former version of R.C 311.01 was ineffect  Under tne pnor version of the
slatute, a sherit candidate either had to have two years of supervisory expenence or Ine candidate must nave
‘completed satisfactorily at least two years of post-secondary egucalion o the equivalent in semester of Guarter
hours in @ college or university authonzed o confer degrees by the Onie board of regents or the comparable
agency of another state in which the college or university s located = R.C 311 01(BNS)b) (West 2000) The
current version of the §latute. which was in efect at the time of Ihe 2006 electon slates tha post-seconaary
education may be obtained from & “school that holds a cenificate of regstration issuec by the state boarg of
career colleges and schools under Chapter 3332 of the revised code " RC 311 01(BH9XL)

- 44 .-
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22, 1988, which was 1ssued by the Ohic State Board of School and College Registration
rather than the Ohio Board of Regents. Vamau contends bacause Wenninger was not
qualified to hold the office of sheriff as of the 2000 eiection since he could nol mee! the
requirements of R.C. 311 01(B)8)a) or (b}, Wenninger illegally held the office of sheriff
beginning in January 2001. Varau further contends Wenninger failed 1o remove his
disgualification immediately upon assuming office in 2001, and that this disqualification
persisted to the 2008 election, thereby making Wenninger ineligible to run for and hold the
office of sheriff

{1138} The specific language of R.C 311.01(B)X9) a) requires that a sheriff candidate’s
supervisory experience occur "in the five-year period ending immediately prior to the
qualification date * As discussed above, any challenge Lo Wenminger's qualifications o run
for or hold the office of sheriff for the 2000 and 2004 election terms has been renderad moot
as those office terms have already expired See Zumbar, 2011-Ohio-2938 al Y14 Fenell,
100 Ohic App.3d at 464-465, Baxter, 168 Ohio St at 559 The qualification date for the 2008
election was January 4, 2008. The relevant question for our analysis then becomes. within
the time period of January 4, 2003, to January 4. 2008, did Wenninger have at least two
years of supervisory expenience as a peace officer at the rank of corporal or above or as an
officer for the state highway patrol, pursuant 1o R.C. 5503.01, at the rank of sergeant or
above. Wenninger's affidavit and the SF400adm Appointment/Termination form attached to
the affidavit of Robert Fintal, the executive director of OPOTC ® establish that Wenninger has
held the rank of shenff since January 1. 2001 Accordingly, at the time of the qualification

aate for the 2008 election, Wenninger had seven years of supervisory expenence at the rank

8 This form states that Wenminger was appointed on January 1, 2007, to the rank and position of shariff with the
Brown County Shertf's Office. The form was sworn 1o and subscribed before a notary public on December 18,
2003
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of sheriff, and five of those years occurred "in the five-year period ending immediately prior 1o
the qualification date™ R.C 311.01(B)9)a) Varnau has failed to present ewidence
contradicting this requirement. Varnau's reliance on Wenninger's admission thal he had not
held the rank of corporal or above pnor 1o January 7, 2000, is irrelevant m determining
Wenninger's qualifications for sheriff for the 2008 election.

{139} Furthermore, Varnau's argument that Wenninger's supervisory exparience as
shenff cannot count towards the reguirement set forth in R.C. 311 D1BX9Na) is without merit
as Wenninger was lawfully holding the office. Wenninger was duly elected as sherff in 2000
and 2004, and he lawfully took office pursuant 1o those elections. There were no successiul
prolests or chalienges to his candidacy or fus right to hold office: during either of these two
prorterms. Vamau cannot now seek to challenge or void Wenninger's night to hold office for
past terms which have already expired. Wenninger's status as elected sheriff of Brown
County for the penod of 2001 to 2008 remains, and his time in offize can and does count as
supervisory expernance under R.C. 311.01(B)(8)a)

{140} R.C 311.01(B)9) explicitly states that a candidate for sheriff need only meet
one of the conditions set forth in that subsection. Because Wenninger oblained the
necessary supervisory expenence sel forth in RC 311.01(B)(9)a), the court nead not

‘discuss Wenninger's educational qualifications under R C.311.01(BX9)(b),

{141} Varnau also challenges Wenninger's abilty to hold the office of sheriff under
R.C. 311.01(B)(8). claiming that Wenninger's peace officer training certificate expired on
January 1, 2005. Vamau contends that because Wenninger was not onginally qualified to be
sheriff in 2001, his appointment to the office was invalid. According to Vamau's argument

this invaliid appointment started a break in service on January 1, 2001, and four years later,
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on January 1, 2005, Wenninger's peace officer training certificate expired ™ Without a valid
peace officer certificate, Varmau contends Wenninger was ineligible to run for sheritf in the
2008 election. Wenninger, on the other hang, contends that he has always held a valid
peace officer training certificate and that he has never had a break in service
{142} R C. 311.01(B)8)b) requires that within the three years immediately priorto an
slection qualification date, a candidate for sheriff must have oblained or held a valid peace
officer training certificate issued by OPOTC and must nave been employed as a full-time law
enforcement officer performing duties related to the enforcement of statutes, ordinances and
codes. Ohio Adm.Code Chapter 109.2-1 governs peace officer basic traiming programs and
provides that individuals are awarded a peace officer certificate of fraining after they have
completed a basic training course. See Ohio Adm.Code 109:2-1-07(A). A peace officer
training certificate remains vaiic so lang as it has "legal furce © See State ex re. Hayburn v,
Kiefer (1993), 68 Ohio S1.3d 132, 133 Further. "[alny person who has been appointed as a
peace officer and has been awarded a certificate of completion of basic training by the
executive director and has been elected or appointed to the office of sherif shali be
considerad a peace officer during the term of office for the purpose of maintaring a current
and valid basic training certificate.” (Emphasis added | Chio Adm Code 109:2-1-12(E)
{143} Inthe present case. the evidence submitted by the parties demonstrates that
from the period of January 4, 2005 to January 4, 2008, Wenninger held a valid peace officer
training certificate issued by OPOTC and had been employed fuli-time as a law enforcement

officer for the Brown County Sheriff's Office. In his affidavit, Wenninger attests that he held a

10. Varnau relies on Omo Adm Cooe 108.2-1-12(D)(3) s ine basis for his argument that Wenninger's peace
officer trasming certificate expired on January 1, 2005 This regulation provigas the following with respect 1o
poace officers’ breaks in service “All persons who nave previously besn appointed as a peace officer and have
been awarded a centtheate of complelion of basic training by the execulive direclor o those peace officers
described in paragrash (A)(3) of this rule who have no! been appointed as either a peace oHficer or a rooper for
more than four years shall, upon re-appoiniment as a peace officer, compiete the basic tranming course phot 1o
perarming the functions of a peace officer (Emphasis added)
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valid peace officer certificate of training issued by OPOTC within the three-year panod ending
immediately prior to the qualification date of the 2008 election. Further, OPOTC documents
establish that Wenninger had been employed since he received his OPOTC peace officer
training certificate on May 24, 198¢ Wenninger was first employed with the Brown County
Sheriff's Office, and then with the Ripley Police Department before he returned to the Brown
County Sheriffs Office in 2001."" Wenninger further attests that he has been employed as
the Brown County sheriff on a full-ime basis since taking office in January 2001 Because
Wenninger's employment as sheriff has been continuous since January 2001, pursuant to
Ohio Adm.Code 108:2-1-12(E), he has maintained a current and valid peace officeriraining
certificate. Accordingly, there 15 no credible material fact disputing that Wenninger was
qualified to run for and hold office pursuant to the 2008 election as he met the requirements
sel forth in R.C. 311.01(B)8)b).

(W44} Vamau has failed to present factual ewidence thal demonstrates that
Wenninger had a break in service that encompassed more than four years or thal he
otherwise had an invabd or expired peace officer certificate of training. Vamau's argument
that Wenninger started a break in service on January 1, 2001, because he failed to meet the
qualifications set forth in R.C. 311.01(B) 1s without merit Varnau cannol seek lo invalidate
Wenninger's present term of office based on an alleged prior disqualification from an expired

term of office. The focus must remaim on Wenninger's eligibility to run for and hold the office

11 There is & dispule as o the exact dales Wenmnge: was smploved with each law enfofeement entty. In his
deposhion teslimony, Wenminger provided employmen! dates nai contradictec the dates set Torth on the
OPOTC's SFa00adm Appomtment/Termination form and the Upcate Tranmg Evaluaton Information form_ The
dispute as lo the exact date on which Wenninge* ended s smployment with one entity before joining angther is
ireievant and immaterial for purposes of deciang tne present motions. Regardiess of whether Wenminger was
employed with the Brown County Sherifs Office and Ripley Police Departmant on Ine dates attested io at his
deposition of on the dates sel forth on the OPOTC forms any break in service Wenninger may nave had was for
less than one year. As such, his peace officer certificate of training remained vahd and he was "not * * * required
o complele, addiional, specialized training 1o reman ehaible for re-appomtment as a peace officar” Oho
Agm.Code 108.2-1-12(D)(1).
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of sheriff for the present term. not for previous terms that have already expired. “His office’
means his presen! office under his present commission, and not an old expired lerm in the
same office under a former election or appointment He could not be ousted fram such
former term of office, because the term has expired, and he is not now in office under that
lerm. and is not now an officer under that lerm * State ex rel Wilmat v Buckiey (1899), 60
Ohio St. 273, 299-300. Wenninger lawfully took office in 2001 and he has been employed
full-time as Brown County sheriff since his onginal appointment. Wenringer has not had a
break in service which would invalidate his peace officer training certificate
Conclusion

{¥45} Vamau has failed to presen! any evidence that would establish or create a
genuine issue of material fact as to Wenninger's qualification to run for or hold the office of
sheriff pursuant to R.C. 311.01 for the 2008 eleclion. Varnau has not demonstrated that
Wenninger 1s presently holding and exercising the office of Brown County sneriff unlawfully.
Accordingly. he is not entitled to a writ of quo warranta ousting Wenninger from office. The
court, therefore, does not need to determine Vamau's alleged entillement 1o the office.
Vamau's motion for summary judgment 1s hereby denied

{146} Conversely, Wenninger has demonstrated that there are no genuine issues of
matenial fact that would preciude the coun fram entenng judgment in his favor as 1o his
motion for summary judgment The evidentiary material presented establishes that as a

matter of law, Wenninger is lawfully holding and exercising the office of Brown County shent

Wenninger's motion for summary judgment is therefore granted

{Y47} Juogment accordingly

PIPER and HUTZEL, JJ.. concur
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