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STATEMENT OF THE ISSUES PRESENTED
This Is 8 quo warranto action brought by the Plaintti-Relator Dennis J. Varnau (Varnau) thet
seeks the ouster of the Defendant-Respondent Dwayne Wenninger (Wenninger) who holds the office
of Sherift of Brown County, Ohio. The two issues presemsd in this matter are: (1) la Varnau eligible to

hold the office of Brown County Sheriff? and (2) is Wenninger eligible to hald the office of Brown
County Sheriff,

STATEMENT OF THE CASE
On or about March 16, 2009, Wenninger filed & motion to dismiss this action. By an entry
deted May 1. 2009, the Court converted Wenninger's motion to dismiss 1o one for summary
Judgment since Wenninger's motion had an affidavit appanded  I1. Discovery has occurred ana wiil
be discussed in the Statement of the Facts. Discovery was closed by order of the Court affective
August 10, 2009. At or about August 10, 2008, Vamau filed 8 motion seeking summary judgment in

his favor. The issua prasented 5. Who 15 entitled to hold the office of Brown County Shantt?

STATEMENT OF FACTS

Al the outset, materals gathered during from public records dunng discovery are in the
appendices herato. Pertinent Brown County Board of Elections materials are In Appendix A Partingnt
records from the Ohlo Attormney General 8re fTound in Appendix B iegpbiuppetaieiamepsbniionaty
vmdiatippemlind, racords form the Ohlo Board of Regents. For sase of resding. references to the
appendices are not made in this bned,

There is no dispute thet, as slleged In paragraph 3 of hia complaint, Varnau was an
unsuccessful candidate for the office of Brown County Sheriff (Shenff) in the genaral slection helgin
November of 2008 as Wenninger won that election. There s no dispute that Wenninger has held the
office of Brown County Sherff since 2001. See, affidavit of Wenninger as Incarporated by referende
In his motion to dismiss. Thare appears to be no dispute that both Varmau and Wenninger compliet

with tha statutory proceass to becoms candidates for Shenft so as to nave their names placed on the



bultot in the November, 2008 general slection. Both Varnau and Wenninger had to underge the
Provess whete their respective qualifications were passed upon by the admintstrative judge of thy
Brown County Common Meas Court and the Brown County Board of Elgctions (BCEL), s
e . T 3 e B T S L S T T G T T S T T
e e
T e = o= STRTES TRt o s e S
e o e e
nen———— v, BCHE raconds

Paragreph 3 of Vameu's complaint alleges thet Wenninger wes = . lacking all propet statutory
criteria for eligitility for the Office of Brown County Sheriff, including, but not imited to the lack of 8
proper cartification to bo o lew enforcoment officer, and/or lack of educatonal reguiremants, and
potsntially others, which sre stotutory requirements to hold offige.” Varnua's subpoens duces tecum
23 retumed Dy the Dhio Antormey Gensral containg the following materisie; (1) & copy of Wenningst'y
certificaia of compietion of the Peace Utficer Basic Training Program as thet certificats was swsrded
on May 24, 1960. Py Tsr Ov o TR U OO UT C OO e TN
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in the event that Vamau has some thaory that he can resch back to the genarsi election of
2000 o atteck Wenninger's gualificauons on some educational basis. it s ciear that when
mﬁnmnr first ran Tof the office of Sneriff, he held a valld poace officer cartificute aschadiiie
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varnau's complaint s not vorifiod. Fesmdomeidentipenmmotocishpmstalininibossoad
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ARGUMENT
Wenninger's Entitiement to the Office of Sherniff

R e T —
e A e e
B e ;

Ohlo Hevised Code (R.C.) 31401 sets forth the standards for alection and qualification of @
county sheriff, The version of R.C. 31101 as that statuts became effective on December 9, 2003
controls the review of this analysis. The ‘checklist for aligibility o be a candidate for sheriff, to be
slacten shenff of to be appointed shorift Is as follows:

(1) Must bo & citizen of the United States;

{2) One ysar regidence in the county whera the office a spughts

(3) Must be 8 guallfied alector,

{4) Must have 8 high school diploma of squivalency,

{5) Mpy not hove convictions for a felony, offense of moral turpltude of 3 misdemueanor of
the first degree or aguivelent offenses of this state, the United States or another
staty:

(f) Undes the direction of the adminisuative judge of the common plees GOUNL must
be fngerprintad and beon the subject of search of local, state and national
fingerprint files (o disclose any cnminal history. The administrative judge 18
required 1o disclosa the findings in this instance to the BCBE;

(T) Must have obtained or held. within the preceding four your period prior to the
quaiitication date, » valio peace officer cartificate of Uaining issued by the Ohio
peace officer training commission and must have been empioyed as a fulttime pedce
officer performing dutios ralated 1o the enforcement of statutes, ordinances or codes;
of obtained or hald within the three year period prior to the qualification date a vahd
peaca officer treining certificate and bean employed fulitime for three years
parforming duties relsted to tha anforcement of stetutes, ordinances or codes; and

(B) Meet one of the follewing conditions: (@) heve #t least two years of supervisory
experience st the rank of corporal or obove or (b) completed two years of post
sacondary education or equivalant in semestar or quarter hours in & college of
university suthorized to confer degroes by the Ohlo board of regents of the



compéarable agency of the another state in which the collsge or untversnty is located
or in & achool that holds a certificate of registration by the state board of oareer
colieges and schoots under Chapter 3322. Of the Ohio Revised Code.
The date of quaiification Is defined mt R.C.311.01m)(1) end, for !e purposes of this ergument, itls
assumed that sach candidate timely filed their respective nominating petitions in order to becomp o
candidate for Sheriff.

Wenningar's affidavit 8s Incorporatad by referance Into the motion 1o dismiss eatablishes
euch requirement of R.C. 311.01. No affidavit has been filed that rebuts Wanninger's swom
B S PRV
wifigetitann

ts Vamau sligible and qualfied to be Sherilf?

The undarsigned undarstand that this Court s well famillar with actions in Quo wamanto.
Howevat, 8 friendly reminder is in order; not only must Vamua estapiish that Wanninger is not I
sntitied to hold the offica of Shanff but Varnau must affirmatively sstablish that he is eligble and
qualified to hold the office of Shenft. R.C. 2733.06 and 2733.08. Vermws'reomteserpiontinproon
POSNEEACIDEAHIN TG SMN STl s oot Ao S2A T D ot prdtandingn We
mnwmmwm
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Wemmigeenl the Inquiry s ovar: Wenninger retains the office of Shanff. This leads to the next palnt
1o be made.

RESPONSE TO VARNAU'S MOTION FOR SUMMARY JUDGMENT

Yamau |s sttemoting 10 “turn back the hands of time' in his motion for sumimary judgment,
The essence of Varnau's sllegations are that Wenninger was not quelified and sligible 1o be elscted
#nd hold the office of Sheriff as of January 1. 2001 and. therefore, two quadrennial elections later,
as the sole opponent to Wenningar in Navember, 2008, Varnau is entitied to the office of Sherif.

V@rnau's vanous claima are &s clmms as follows® 11) prior to 2000, Wanninger dig not hold an office

4



of corparal or higher and did not qualily under the sxperience section of the then effective varsion of
R.C 311.01; (2) Wenninger did not meet the post secondary education aspect of the version of A.C
311.01 In effect In 2000; and (3) becsuse of some percelved “gap In service™ Wenninger was not
eligible to run far Shariff in 2008, Reading Vamau's claims Is like trying to solve an Irresaluble

‘connect the dots’ game,

A Acourt may not substhute its judgment for that of a bosrd of elactions

It r————— ()11 of cOULON, however, Wanninger will address the

balance of Vamau's contentions.

B. Legal and oquity defenses apply to this case

Lagnl and squitable defenses apply to etection matters. Carver v. Stanklewfez (2004), 101
Ohio St.3d 256 (laches applies to elections matters): See also, Justice Taft's dissent in the quo
warranto case of Ethedl v. Hendricks, supra, (Justice Taft clesrly befieved that legal and equitable
defenses applied 10 QUO WEITBNT0 ACHONS ). P ————————————————
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varnau’'s srgument is swiftly dispatched, SN 0e AR Coumt b st ety

mmmmﬁmm. Varnau's

argument is meritiess.

D. ‘h*ln'l:;fcl mglﬁnn that Wenninger has falled 1o meet an sducational requirement of
311

varnua's argues that Wenninger falled to meat the past secondary education requiremant

under the version of R.C. 311.01 as effective in 2000. Esdesuswosiongogoretsivatriiurwevn

Beyond sl of Varnau's legal and factual Impediments set forth in the previous paragraph, |
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Ohar TR TR erE AR iidgelr Thy InGUiry ends there.

CONCLUSION
The Court should rssue an ordar that Sheriff Wenninger s entitied to retain his position lﬂl
Brown County Sherifl, Ths Court, based upon the evidence bafote It should specifically find that
Yarnau has not produced proof of his eligibiity 10 hold the office of Sheritf, This Coun should dismiss
Varnau's action in quo warranto snd order Varmsu o pey costs herain including attormey fees.

e il

Attorneys for Respondant Sheriff Dwayne Wanningar
CERUIFICATE OF SERVICE
| cortify that on August /7, 2008, a copy of this brief was served by ordinary mall, postage

prepaid on Thomas Eage, Esg., Attorney for Relator Varnau, 3388 North State Route 123, Lsbanon,
Ghip 45036 g .

S
ney for Regpondent Wanninger




APPENDIX A

SELECTED RECORDS FROM THE BROWN COUNTY BOARD OF ELECTIONS



» Director

Browe County Board of Electiions

“

~ee wevlcule COPY 0L the original document whish ic Lepe by
Sue Melatogh

=ym=sst 2n tne ofticial records of the 3rown County Board of Blections

SROWN COUNTY BOARD OF ELECTIONS
GEORGETOWN, GHIO

In Re: Protest as to the Candidacy of Sherift Dwayne Wenninger

MEMORANDA ON REHALF QF SHERIFE DWAYNE WENNINGER

Sandra Martin has filed a *..formal protest of Dwayne Wenninger 10 file @
petition for the office of Sherttf of Brown County, Ohio." As the Board of Elections
(hereinafter Board) should be aware, one may not protest the fiting of # petibon
Sherlff Wenninget assumes that Ms. Martin mistakenly protests the mere filing of 8 |
petition and thst Ms. Martin's true point of contention is that Shenff Wenninger does,

not meel the statutory qualifications to become sheriff.

Between materlals filed for the previous quadrennial sheriff election and
those materials filed with his petition for the upcoming election, Sherift Wenninger
has supplied the Board with sufficient matenals to show that he meets the criteria 10
quality to hold the office should he be re-clected, Ms. Marun's specific complaint
stated in her peotest Is that Sheriff Wenninger does not meet the criteria set forth in
* .ORC 311.01(8)(9)(a) or [b)." Inltially, the Board should note that Ohio Revised
Code Section 311,01 was amended effective December 9, 2003 (copy attached).

In dealing with the substance of Ms. Martin's protest, clearly Shenff
Wenninger sssumed his office more than two years ago and thus has more tharl two
years of supervisory experience at the rank of corporal or above as required by Ohio
Revised Code 311.01(B)9)(a). With regard to any protest Ms. Martin makes that
Sheriff Wenninger does not meet the specific criteria of Ohlo Revised Code
311 01(B)9)(b), the Board should note that the Legislature has ghanged the criteria
under that section to Include proprietary schools. This Board has on file from the
previous quadrennial petition of Sheriff Wenninger the two year post secondary
diploma from the technical school that Sheriff Wenninger attended (as well as the
other materials that he filed that supported his nominating petition four years ago)
Sheriff Wenninger also attaches hereto the affidavit of Lee Splevack. the former
owner of the technical school, Clearly, Sherff Wenninger meets the statutory critena
that is the subject to Ms. Martin's protest and is qualified 10 return to the office that

he presently hoids.

Ms. Martin's conclusion that the jury that acquitted Sheriff wenninger found
the Sheriff not guiity of =.. Intentionatly faisitying his application..” Is pure speculation’
as It J5 as fikely that the jury found that Sheriff Wenninger, in fact, mel the
qualifications 1o become sheriff and determined his prosecution o be @ political

witlch hunt,

Under the clroumstances, this Board has no choice but to deny the protest
and maintain its certification of Sherifl Wennninger's candidacy.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served upon Sandra L. Martin, 5891
Tracy Road, Sardinia, Ohio 45171 Dy ordinary mall, postage prepaid on Jenuary 1b
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INADMISSIBLE
RULES OF EVIDENCE

AFFIDAVIT OF LEE SPIEVACK

. Tam an adult and not under legal disability. I have been swogfand
cautioneNas to the import of this affidavit. A copy of my resume’ is fachec
hereto and Ngorporated herein by reference.

2. Iam¥pe former owner of Technichron Technical Instyfite, Inc.
(hereinafter TechiMghron). Technichron was a privately c o post secondary
school. Portions of oM of the catalogues from Technichropffare attached.

3. Technichron Ngs accredited by the Accreditig; Commission of the
National Association of TriNe and Technical Schoolyfa true and accurate copy of
the certificate of accreditation ¥ attached hereto) #hd approved by the US.
Department of Education Institugnal Rigibilfy Branch. This accrediting agency

had guidelines more stringent with Rggard f accreditation than the Ohio board
of regents at the time period applicabléNgf yne Wenninger's attendance at
Technichron. The State Board of Schogl aNJ College Registration was under the

auspices or umbrella of the Ohio bgfrd of refNats during the time periods
applicable to Dwayne Wenninggf's attendance d\Jechnichron.

4 Technichron possegfxl a Certificate of Riygstration from the State
Board of School and Collegf Registration during all pAjods applicable to
Dwayne Wenninger's affendance at Technichron (a cestifNg copy of the
Certificate of Registrgfion is attached hereto).

5. Dwayng/Wenninger attenided Technichron ona full B pe student basis
for the period fffm August of 1986 through October 23, 1987 comAgling a course
of study in rgfbotics and received a diploma. Dwayne Wenninger, by Ng full time
attendancf/at Technichron attained more than two years of post seconday

educatyf



INADMISSIBLE
RULES OF EVIDENCE

iant further sayeth naught.

¥ P |
LagfSpievack
ik
Sworn 40 and subscribed befogfme on rACuna 2003,
O € . ¥, Z/«’-%?t/\/
Naotary Public
TemMy L Dillingor



BROWN COUNTY BOARD OF ELECTIONS
800 Mt Orab Pike
Georgetown OH 45121

937-378-3008 :
1-B66-368-3598
Fax 937-378-6457
www.glectionsonthe.net '

Blll Kerdman, Chalrman Sue Mclntoesh, Director
Linda Ondre, Board Member

Paisl E- Hall 11, Board Member Kathy Long, Deputy Diractor
Ralph Quallen, Board Member

May 9, 2008

Dennle Varmay
7561 White Swan Rd
Georgetown, Oh 45121

Cear Dennis,

The jaw states the Board nas to look et & protest to see (f It is timely filed ang filed by a member
of the appropriate party. Which, In this instence, neither octurred, Therefore, we must deny the
protest. Howevdr, we as members of the Board of Elections of Brown County, feel that this law 1§
unconstitutional In that it doesn't aliow non-party affillated persons to chalienge the qualifigations
of 2 party candidate and essentially disanfranchises indepandent voters from chalienging the
qualifications of u party candidate.

The Bourd lurther believes that it has been put on notice that the qualiifications of Dwayne ,
Werminger have bawn challenged under 311,01, Stare decisis and the Board of Elections is taskes
with determination of the sheriffs qualifications and this Board by necessity will conduct an

Indepsndant Investigation Into Dwayne Wenninger's qualifications to run for the office of county |
sharifT,

Sincarely,
Bill Herdman, Chairman Linda Ondre, Board Member
Paul Hall 11, Board Member Ralph Quallen, Board Member

EXHIBIT 2



APPENDIX B

SELECTED RECORDS FROM THE OHIO ATTORNEY GENERAL
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APPENDIXC

SELECTED RECORDS FROM THE OHIO BOARD OF REGENTS



COURT OF COMMON PLEAS

BROWN COUNTY, CHIO
ate of Ohio - Case No. CRI 2020 2234
INADMISSIBLE (Judge Ringland)
RULES OF EVIDENCE
. AFFIDAVIIOFIA#
Dwayne WenNnger HLLENDER

L Jamie Callend®y being first duly swom and cayfloned, do depose sand
state as follows:

1. I was admitted to th@3ar of Ohio on Novgfnber 9%, 1992 and | have
practiced law in this State since thgt date;

2 [am a member of the OhidNJouse gf Representatives representing the
62nd House District and | am presently \egffing my fourth term;

3. During the period from A1 to Decernber 2003, | was the

House of Representatives member of e Ohid\goard of Regents sexving ex officio;
4. I have reviewed the indigfment and bilNgf particulars filed in this
matter and I am generally familfr with the allegatidhg made against Dwayne
Wenninger through those dogliments. [ have also revieled 2 letter from the Ohio
Board of Regents dated Ogfbber 4, 2002 issued by Shane DRGarn o a8 well as the
iewed Ohio

affidavit of Lee Spievac)fas it is filed in this case. I have also
Revised Code Sectiogf311.01(B)(9)(b). ! offer this affidavit based Dgon the totality
fiat is, as a Member of the Ohio House of Represiygatives; a

Ofﬂ'lj' DEre
former membeyhf the Ohio Board of Regents; and as an attomey at lawNicensed
to practice ingfhe State of Ohio;

5. ing the periods of time applicable to the facts of this case, that

Exhibit B



INADMISSIBLE

RULES OF EV
yom 1987 when Dwayne wwig: rmr!lng}ﬁ?“Er:u year diploma from

hron Technical Institute through December of 1999, the Board of
Propijetary School Registration (formerly known as the State Board of gfhoc
and Colege Registration) was under the umbrella of the Ohio Boardyff Regents,
Further, a\he time that Dwayne Wenninger received his two yegfdiploma fram
Technichron¥echnical Institate, proprietary schools were authgffized to confer
two year post sdgondary education diplomas and associate gfgrees. In reviewing
the Certificate of R\gistration of Technichwon Technical Inftitute, Inc. as effective
from Auguat of 1986 \grough August of 1987; the Affigfvit of Lee Spievack, and
the diploma of Dwayne\/enninger, it appears 1o 1 at Dwayne Wenmunger's
education met the educntidgal standards set by R 311.01(8)(9)(b) to run for
Sheriff in 1999 at the timelthaNpe received his gfploma from Techrichron
Technical [nstitute as having twi\years of pgft secondary education atan
institution then authorized to conféy degy mddjplmmb)rthtl:'hiuﬂmduf
Regents as the State Board of School & College Registration functioned under

the uinbrells of the Ohio Board of Reffen\g at the tice that Dwayne Wenninges
received his two year dip!ma
6. Iwould observe thayfhe letter that Ngosecutor Grennan received from
the Board of Regents dated @fctober 4, 2002 ovel signature of Shane DeGarmo
sondence address the

is decoiving in that nowlyffe does that piece of co

question presented: W3 T echnichron Technical Institie, Inc. at the time periods

applicable to this digfute, able to canfer two year post édgndary education
at the time tha\Dwayne Wenninger

diplomas, certifigfftes or degrees. The fact s,
o\, that Institution

sbtained his diffoma from Technichon Technical Institute,
not only wa mgoodshndingudthﬂwﬁmtﬂmrd of School anq\College
Registrayfin but was also accredited by the National Association of rade and
Tectmjffal Schools [Naﬂﬁ,tmamcdiﬁnghody.ﬂhmwu sted by
the .S.Dupmwniﬂdmﬁmud,uiuchwunmﬁumﬂy CORTUING
diting agency that complies with R.C. 311.09(8)(9)(b) as a comparable



mmmmhuddkmmrﬂﬁmmdudswcﬂd meet 9
xohgd requirements of the Ohio Board of Regents both at the tirne Dwayne

w er received his diploma as well as at present.

7. Twglieve that Dwayne Wenninger met the substanggfof R.C.
311.10(B)(9)(b) Wthe time that he circulated his petitiong Jér candidacy as well as
at the time that the Mgtitions were presented to the Bpffwn County Board of
Elections.

Alfiant further sayethaught. /

. (1@?4‘ 5
mie Callender

Sworm to and subscribfl before n e A0 day of Rebruary,
2003,

N CELl I ; _@W_
Notary Public
My Commiaion Explrss JUINGD, 2005
Pacorded In Gesoge Cour
INADMISSIBLE

RULES OF EVIDENCE



